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OPINION
|. Facts

This case arises from the Defendant’ s conviction for stalking the victim, Misty Stanfield.
At the Defendant’ strial, the following evidence was presented: Misty Stanfield testified that sheis
married with two children, and her husband works at night from 6:00 p.m. to 7:00 am. Stanfield
knew the Defendant because he was her sister’s husband, and while the two had been married
approximately two years they were going though a divorce at the time of trial. Stanfield said that
the Defendant was aware of her husband’ swork schedule and knew that she was home aone with



her childreninthe evening. Stanfield testified that she swore out an affidavit of complaint against
the Defendant for stalking on December 31, 2003, because of his actions prior to that date.

Stanfield testified that, on May 15, 2003, she was in her house around 9:00 p.m. when she
woke up her sonto look at an eclipse. Sherecalled that her dogs were barking, but she did not know
why and assumed that maybe they were barking at deer. As she and her son were walking outside
to view the eclipse, she saw someone hunkered or crouched below her window by her steps.
Stanfield said that she got atelescopeto ook at the eclipse and screamed because she ailmost hit the
hiding man in the head. She recalled that she was able to see that the person was the Defendant
when he jumped up from under thewindow. The Defendant said to her “don’t hit me. It’sjust me”
and that he just wanted to scare her. Stanfield said that the Defendant told her that while he was
jogging he saw her front porch light on, but Stanfield found this odd because she said that her front
porch is about fifteen yards from the street so she did not think that the Defendant would have had
time to reach the porch from the street after he saw the light turn on. Stanfield explained that the
Defendant lived 0.2 milesfrom her house, and the Defendant’ s car was parked at hishouse. Shesaid
that shewas scared and did not remember what cl othesthe Defendant waswearing, but shedid recall
that he did not appear to be perspiring.

Stanfield said that there were several other occurrences when, at night, her dogs would bark
and shewould ook outside and seethe Defendant “ prowling around thehouse.” Shewondered what
he might be doing and thought that maybe he was borrowing her husband’ sfarm tools, but common
sensetold her that the Defendant would not need farm tools at such alate hour, 10:00 or 11:00 p.m.
or 12:00 am. Stanfield said that when she would look out of her house at night and see the
Defendant she was scared. She would sometimes call her grandmother to come and get her. She
recalled that she mentioned the Defendant’ s behavior to her sister, who said that the Defendant was
just jogging and that there was no telling what he was doing.

Stanfield testified that she was unsure how many times she saw the Defendant |ooking in her
windows late at night between May 15, 2003 and September 24, 2003. She said that on September
24, 2003, shewent to her sister’ shouse because the Defendant said that hewasleaving her sister that
day. Stanfield said that when she arrived the Defendant told her that he had a problem and that he
had picked up a pamphlet from a doctor’s office about sex addicts. Stanfield recalled that the
Defendant said that he had done bad thingsto her and that he was watching her through her window.
She said that he then told her what her body |ooked like compared to her sister’s body, and he said
he was going to get help. Stanfield said that the Defendant told her that by stalking her hewasin
the second stage of what asex addict doesand that the fourth stageisrapeand murder. Shesaid that
the Defendant told her how he would sneak in her house and place her blinds up so he could see
through the blinds. Stanfield said that the Defendant told her that this had been going on since the
beginning of the year, even though she had not caught him until May.

Stanfield said that she did not file this warrant because of the domestic dispute between the

Defendant and her sister. She explained shewaited from September to December to file the warrant
because shewas very embarrassed since the Defendant was her brother-in-law and since sheand her
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husband were the Defendant’s young adult pastors at their church. Stanfield testified that the
Defendant continued to drop by at odd hours of the night and morning even after September 24th,
and her husband and father convinced her to press criminal charges.

On cross-examination, Stanfield reiterated that these criminal proceedings had nothing to do
with the Defendant’ s divorce from her sister. She said that she did not know when the divorce was
filed but agreed it was sometime in November of 2003. She reiterated that she did not go to the
policeimmediately because she was embarrassed for herself and her sister, and shewas scared. She
said that she tried to minister to the Defendant. Stanfield agreed that the first night that the
Defendant scared her she was concerned about him stalking her and that it seemed odd that he was
outside her house. Stanfield described severa other incidents when the Defendant was “ prowling”
outside her window. She said that shewas not “really scared” until he admitted what he was doing,
and sherealized that he was sick. She said that, prior to this, she was scared because she did not
know what the Defendant was doing.

Stanfield said that shelearned that the Defendant was a sex addict by hisown admission and
by other events. She said that the Defendant had tried to have sex with hisbrother and hissister, and
he peeked in the windows at his step-mother’ shouse. Stanfield said that the Defendant continued
to drive by her house between September and December, even when her sister no longer lived next
door. Her sister had moved into her parents’ house because the Defendant had been breaking into
her sister’ shouse. Stanfield said that she did not think that this criminal action helped her sister in
the divorce. She conceded that her sister had custody of the children but said that the Defendant
agreed to giveher custody. Sheagreed that the Defendant’ svisitation withthechildrenissupervised
by her sister. Stanfield said that she also decided to press charges against the Defendant when she
realized that he was parking near her home and listening to her telephone conversations over a
scanner.

Stanfield said that sheknew the Defendant’ sbrother, Daniel M cCarson, and shewent to visit
him after he wasin a car accident around February or March of 2004. She explained that Daniel’s
wife, Jessica, is her very close friend. She said that the Defendant was not there the first few times
that she visited, but she did see him oncein passing. Shetestified that she was not scared of him at
that point because she knew that there would be plenty of peoplethere with her. Stanfield said that
shevisited the Defendant’ sbrother inthe hospital when hewastherefor aproblem with hisdiabetes,
but she did not see the Defendant.

Amanda McCarson testified that she is Stanfield’s sister and the Defendant’ s ex-wife but
explained that the divorcewas still pending. She said that the two were married almost three years
and were separated in September of 2003. McCarson recalled that, on September 23, 2002, the
Defendant told her that he had had an affair for the second time, and she decided that she did not
want to live like that anymore. She said that the next day she went to work and her sister came to
help the Defendant move out. McCarson said that, on November 20, 2003, the Defendant admitted
to her during atelephone conversation that all the nights that he had said that he was out jogging he
was actually going to her sister’s house and peeking though the windows. The Defendant told her

-3



that he had masturbated while watching her sister and that he had masturbated to pictures of her
sister because her sister looked like McCarson. McCarson testified that she woke up at four or five
0’ clock one morning between December of 2003 and February of 2004 and heard the Defendant
driving by in histruck. Shegot up and looked out her window and saw the Defendant driving slowly
by her sister’s house. At that point, she moved out of her house and into her parents' house.

On cross-examination, M cCarson said that shewas scared, but shedid not take out awarrant
for stalking because the Defendant was not stalking her. McCarson said that she filed for divorce
on November 10, 2003, and she said that she did not mention that the Defendant was a sex addict
inthedivorce papers because they werefiling an uncontested divorce. Shesaid that shelater didfile
papers aleging that the Defendant was a sex addict. McCarson said that the criminal warrant and
the divorce case had nothing to do with each other. She said that her sister thought that the
Defendant would stop, but, when he continued his behavior, her sister felt that she had to stand up
to him.

On redirect examination, McCarson said that she did not testify in this case to help her
divorce casein any way. She said that the divorce proceedings were essentially over except for the
entry of the order. Further, al of theterms and details of the divorce had aready been worked out.
McCarson said that she first talked with a divorce attorney on October 14th, and the Defendant
admitted to her what he had been doing on November 20th.

The Defendant testified that he has not been stalking hissister-in law. He said that hedrove
by her house when he was going to see his son for visitation. The Defendant said that, originally,
he did not contest the divorce because M cCarson told him that the two may reconcile if he signed
the papers. When he realized this may not be the case, he hired a lawyer. Within aweek of his
hiring alawyer, helearned that Stanfield had filed stalking charges against him. The Defendant said
that, on May 15, 2003, he was out jogging when he saw Stanfield’ slights come on at her house. He
said that he talked to her when she came out of the house, and she told them that she and her son
were going to watch the eclipse. The Defendant denied that he was hiding by her steps. The
Defendant testified that, whilejogging, he had seen Stanfield walk though her house without clothes
on, and he told his wife about the incident. The Defendant said that he went to Stanfield’s house
when she called to say that she was scared because she had heard something, and he stayed for a
couple of hours. He denied that he had ever been outside her bedroom window.

TheDefendant said that, on September 24, 2003, he had aconversation with Stanfield during
which she said that McCarson and the Defendant may be able to work things out if the Defendant
got help. The Defendant agreed that the reason that he went to a doctor was to help work out his
marriage. The Defendant denied driving by Stanfield’ shouse, but he said that he had seen her during
his supervised visitation and when his brother and father werein the hospital. The Defendant said
that the two talked at the hospital. The Defendant said that at Christmas he went to give hisson a
Christmas present at McCarson’ smother’ shouse, and he wasinstructed not to come back there. He
said that he left the house and was subsequently arrested for trespassing. Shortly thereafter, he was
arrested for stalking Stanfield.



On cross-examination, the Defendant said that he was on the road jogging when Stanfield
and her son came out of the house to look at the eclipse. The Defendant said that he had never
sneaked around her house. The Defendant agreed that September 24, 2003, was the day after
M cCarson had confronted him about asecond affair and that on that day hetold Stanfield that he had
seen her through her windows. Hetestified that he told Stanfield that he had seen her walk naked
in front of her windows, but he told her that he was at the road jogging when he saw this. The
Defendant was unclear why, during this conversation about his divorce, he brought up the subject
of Stanfield walking unclothed in her house. The Defendant said that he had apamphl et about being
asex addict, and heand Stanfield discussed thispamphlet. The Defendant admitted that he had been
to see asex therapist, and his divorce lawyer had spoken with the therapist. The Defendant denied
knowing that the therapist was deposed for the divorce case. The Defendant said that he believed
that Stanfield had pressed criminal charges to keep him from his son. The Defendant denied
confessing to an elder at his church, Richard “Dick” Khoali, that he was peeking in Stanfield’s
windows.

On redirect examination, the Defendant said that he was not a sex addict and that hiswife,
her mother, and her sister were the first people to tell him that he was an addict. He said that he
loved hiswife, and he wanted to have sex with her alot more than she did with him. The Defendant
said that the only reason that he picked up the sex addict pamphlet wasto read it and seeif what they
were telling him was true. He said that he also went to see a doctor four or five times to save his
marriage, but he did not believe that he was a sex addict.

Michelle McCarson testified that she isthe Defendant’ s step-mother, and she recalled that,
when the Defendant’ s brother wasin acar accident, the Defendant and Stanfield were at the hospital
at the sametime visiting him on many occasions. Michelle McCarson said that she was unaware of
any problems between the Defendant and Stanfield prior to the filing of this lawsuit.

JamesMcCarson, Sr., testified that the Defendant ishisson. Herecalled that hisson, Danid,
the Defendant’ s brother, was in a car accident where he suffered serious injuries, and he was in
Vanderhilt, or an affiliatethereof, for morethan twoweeks. Duringthat time, Stanfield visited while
the Defendant was there and the two did not seem to have a problem between them.

In rebuttal, the State called Richard “Dick” Kholi, who testified that he is an elder at the
Defendant’ s church, which is also where Stanfield is the youth pastor. He said that the Defendant
told him that the Defendant could ook into Stanfield’ s house and see everything that was going on
and that she did not know that he was there. Kholi said that the Defendant told him that he could
go up onthehill and sit there and look into Stanfield’ s house without anyone knowing he wasthere.
The Defendant a so told him that the Defendant could listen to Stanfield’ stel ephone conversations.
Kholi said that the Defendant told him that he was “sexually addicted.” Kholi testified that the
Defendant told him that any time that he wanted to he could go into the Stanfield’ s house.

On cross-examination, Kholi said that he had known both familiesinvolved in this casefor
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the same amount of time. Kholi said that the Defendant told him that he can listen and hear if
Stanfield is talking to another man. He reiterated that the Defendant said that he “can” do those
things but did not specifically say that he “did” those things.

Based upon this evidence the jury found the Defendant guilty of one count of stalking, a
Class A misdemeanor.

1. Analysis

On appedl, the Defendant contends that: (1) the evidenceat trial isinsufficient to sustain his
conviction; and (2) the trial court abused its discretion when it denied his request for judicia
diversion.

A. Sufficiency of the Evidence

The Defendant contends that the evidence isinsufficient to sustain his conviction because
the Statedid not provethat thevictimwasin “reasonablefear” of the Defendant committing assaullt,
bodily injury or death. When an accused challenges the sufficiency of the evidence, an appellate
court’ sstandard of review iswhether, after considering the evidence in the light most favorableto
the prosecution, any rationa trier of fact could have found the essential elements of the crime
beyond areasonabledoubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia, 443 U.S. 307, 324 (1979);
Statev. Duncan, 698 S.W.2d 63, 67 (Tenn. 1985). Thisruleappliesto findings of guilt based upon
direct evidence, circumstantial evidence, or a combination of both direct and circumstantial
evidence. Statev. Pendergrass, 13 S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of theevidence, this Court should not re-weigh or re-eval uate
the evidence. State v. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact from theevidence. Statev. Buggs,
995 SW.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, as well as all
factual issues raised by the evidence are resolved by the trier of fact. Liakas, 286 SW.2d at 859.
This Court must afford the State of Tennessee the strongest legitimate view of the evidence
contained intherecord, aswell asall reasonabl einferenceswhich may be drawn fromthe evidence.
Statev. Evans, 838 S.W.2d 185, 191 (Tenn. 1992). Because averdict of guilt against a defendant
removes the presumption of innocence and raises a presumption of guilt, the convicted criminal
defendant bearsthe burden of showing that the evidence waslegally insufficient to sustain aguilty
verdict. 1d.

“A person commits the offense of stalking who intentionally and repeatedly follows or
harasses another person in such a manner as would cause that person to be in reasonable fear of



being assaulted, suffering bodily injury or death.” Tenn. Code Ann. § 39-17-315(a)(1) (2003).*
“‘Follows means maintaining a visua or physical proximity over a period of time to a specific
person in such a manner as would cause a reasonable person to have afear of an assault, bodily
injury or death,” and “*‘[h]arasses’ means a course of conduct directed at a specific person which
would causeareasonablepersonto fear an assault, bodily injury, or death, including, but not limited
to, verbal threats, written threats, vandalism, or unconsented-to physical contact.” Tenn. Code Ann.
§39-17-315(a)(2)(A), (B) (2003). “Repeatedly” refersto two or more separate occasions. Tenn.
Code Ann. 8 39-17-315(a)(2)(C) (2003). Stalking is a “continuing offense,” based upon the
proscriptive statute “ contemplat[ing] a series of discrete actions amounting to a continuing course
of conduct.” Statev. Hoxie, 963 SW.2d 737, 743 (Tenn. 1998).

We conclude that the evidence, when viewed in the light most favorable to the State, is
sufficient to sustain the Defendant’ s conviction. Stanfield saw the Defendant on May 15, 2003,
when hewas crouched by her stairs near her window late at night. She said that she found thisodd,
and he scared her. Severa other times, Stanfield saw the Defendant at |ate hours prowling around
the house and looking into her windows, which scared her sometimes so much so that she would
call her grandmother to come and get her. On September 24, 2003, Stanfield had a conversation
with the Defendant during which he admitted that he was a sex addict and that he had gotten a
pamphlet about this addiction. The Defendant told Stanfield that he was in stage two of his
addiction and that stage four wasrapeand murder. The Defendant said that he had done bad things
to her and that he was watching her through her window, and he told Stanfield's sister that he
masturbated while watching Stanfield. The Defendant told Stanfield how her body compared to
her sister’ s body and told her how he would sneak in her house and place her blinds up so he could
seethrough the blinds. Stanfield said that the Defendant told her that this had been going on since
the beginning of the year, even though she had not caught him until May. After this conversation,
the Defendant continued to drive slowly past Stanfield’ s house and drop by her house at odd hours
of thenight. We concludethat arational juror could have determined that Stanfield feared assaullt,
bodily injury, or death dueto the actions of the Defendant. The Defendant, therefore, isnot entitled
to relief on thisissue.

B. Judicial Diversion

The Defendant argues that the trial court abused its discretion in declining to impose a
sentence pursuant to Tennessee Code Annotated section 40-35-313 (2003), commonly referred to
as“judicid diversion.” According to this statute, thetria court may, at itsdiscretion, following a
determination of guilt, defer further proceedings and place a qualified defendant on probation
without entering a judgment of guilt. Tenn. Code Ann. 8§ 40-35-313(a)(1)(A). A qualified
defendant is one who:

(a) Isfound guilty of or pleads guilty or nolo contendere to the offense for

lWe note that the statute has been rewritten effective July 1, 2005. We, however, cite to the statute
pursuant to which the Defendant was convicted.
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which deferral of further proceedingsis sought;

(b) 1s not seeking deferral of further proceedings for a sexual offense or a
Class A or Class B felony; and

(c) Hasnot previously been convicted of afelony or aClass A misdemeanor.

Tenn. Code Ann. 8§40-35-313(a)(1)(B)(i)(a), (b), (c). When adefendant contendsthat thetrial court
committed error in refusing to grant judicia diversion, we must determine whether the trial court
abused its discretion by denying the defendant’s request for judicial diversion. State v.
Electroplating, Inc., 990 SW.2d 211, 229 (Tenn. Crim. App. 1998); Statev. Cutshaw, 967 S.W.2d
332, 344 (Tenn. Crim. App. 1997). Judicial diversion is similar to pretrial diversion; however,
judicia diversion follows a determination of guilt, and the decision to grant judicia diversionis
initiated by the trial court, not the prosecutor. State v. Anderson, 857 SW.2d 571, 572 (Tenn.
Crim. App. 1992). When a defendant challenges the trial court’s denial of judicia diversion, we
may not revisit theissueif the record contains any substantial evidence supporting thetrial court’s
decision. Cutshaw, 967 S.W.2d at 344; State v. Parker, 932 SW.2d 945, 958 (Tenn. Crim. App.
1996). In Anderson, this Court stated:

Weconcludethat judicial diversionissimilar in purposeto pretrial diversion
and isto beimposed within the discretion of thetrial court subject only to the same
constraints applicable to prosecutors in applying pretria diversion under T.C.A. 8
40-15-105. Therefore, upon review, if “any substantial evidence to support the
refusal” existsin therecord, wewill givethetrial court the benefit of itsdiscretion.
Only an abuse of that discretion will allow usto overturn the trial court.

Anderson, 857 SW.2d at 572 (citation omitted).

The criteriathat thetrial court must consider in determining whether aqualified defendant
should be granted judicial diversion include the following: (1) the defendant’s amenability to
correction; (2) the circumstances of the offense; (3) the defendant’s criminal record; (4) the
defendant’ s social history; (5) the defendant’s physical and mental health; and (6) the deterrence
value to the defendant and others. Cutshaw, 967 S.W.2d at 343-44; Parker, 932 SW.2d at 958.
An additional consideration is whether judicial diversion will serve the ends of justice, i.e., the
interests of the public aswell asthe defendant. Cutshaw, 967 S.W.2d at 344; Parker, 932 SW.2d
at 958; State v. Bonestel, 871 SW.2d 163, 168 (Tenn. Crim. App. 1993), overruled on other
grounds by State v. Hooper, 29 SW.3d 1, 9 (Tenn. 2000). Additionally, this Court has held that
adefendant’ sfailure to be completely truthful about the circumstances of the crime he committed
and to accept full responsibility made him a poor candidate for diversion. State v. Nease, 713
SW.2d 90, 92 (Tenn. Crim. App. 1986).

In the case under submission, the trial court stated:

In considering the proof beforethe Court, the Court first determineswhether
post trial diversionisaproper resolution of thissituation; and the Court determines
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that it is not. The Motion for Post Trial Diversion is denied because of the
untruthfulness of the defendant on the witness stand, obviously. However, thejury
arrived at a verdict, they had to rgject this testimony. But more than that were the
numerous instances of this occurrence that were proved during thetrial.

Had this been one or two times, | might look at it differently; but there was
proof that therewere—that thiswasacourse of conduct on the part of the defendant;
and | do not think because of that that post tr[ia]l diversion would be proper. | think
if this defendant is going to follow thistype of course of conduct that this stalking
conviction needs to be on his record so that it can be handled appropriately if it

happens again.

Thetrial court considered the Defendant’ samenability to correction when it concluded that
thisoffense should beon the Defendant’ srecord to ensurethat if thissituation arisesagain, meaning
that if the Defendant stalks someone again it can be handled properly. Further, the trial court
considered the circumstances of this offense in that the Defendant engaged in numerousinstances
of looking through the victim’s window and masturbating while doing so. The trial court also
considered the untruthful ness of the Defendant. Inlight of thisevidence, we concludethat thetrial
court did not abuseitsdiscretion when it denied the Defendant’ srequest for judicial diversion. This
issue is without merit.

[11. Conclusion

In accordance with the foregoing authorities and reasoning, we affirm the judgment of the
trial court.

ROBERT W. WEDEMEY ER, JUDGE



